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of their right to have the jury decide the law involved in the
general issue, and also of their right to have the jury decide
every matter of fact involved in that issue, we are of opinion
that the judgment should be reversed, and the case remanded
with directions to order a new trial as to both defendants.
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Applications to this court for a writ of error to a state court are not enter-
tamed unless at the request of a member of the court, concurred in by
his associates.

The decision of the highest court of a State that it was competent under an
indictment for murder simply, to try and convict a person of murder in
the first degree if the homicide was perpetrated in the commission of
or attempt to commit robbery, presents no Federal question for consider-
ation.

When the record in a case brought here from the lghest court of a State
by writ of error discloses no Federal question as decided by that court,
there is nothing in the case for this court to consider.

WILLIAM ROBERTSON was convicted of murder in the first
degree, at the December term, 1892, of the county court of
Franklin County, Virginia, and sentenced to be hanged Feb-
ruary 3, 1893. A petition for writ of error was denied by the
Circuit Court of Franklin County, but the writ was subse-
quently allowed by one of the judges of the Supreme Court
of Appeals of Virginia, which court on November 8, 1894,
affirmed the judgment of the county court. 20 S. E. Rep. 362.
Robertson was resentenced to be executed December 21, 1894,
and a respite granted until January 25, 1895. He then applied
for a writ of error from this court, to one of the Justices thereof,
which was denied, whereupon his counsel brought the matter
to the attention of the court under the misapprehension that
he had been directed to do so by that Justice with the assent
of his brethren.
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Opinion of the Court.

In Virginia, every homicide is presumed to be murder in the
second degree, murder in the second degree is punishable by
imprisonment, murder in the first degree by death, and,
under the statute, murder in commission of, or attempt to
commit, robbery, is murder in the first degree. Code Va.
§ 3662.

One of the errors assigned below was that the county court
overruled the motion of defendant to exclude all evidence tend-
ing to show that he robbed the deceased, his contention being
that inasmuch as the indictment was in the ordinary form and
did not charge that the homicide was committed in the com-
mission of robbery, it was not competent to prove the robbery
in order to raise the offence to murder in the first degree. The
same question was also presented by an instruction asked on
behalf of defendant and refused. The Supreme Court of
Appeals held that whatever might be the rule elsewhere, it
was competent in Virginia, under indictment for murder sim-
ply, to try and convict a person of murder in the first degree
if the homicide was perpetrated in the commission of or attempt
to commit robbery It was urged on the application here that
where robbery was relied on to raise homicide to murder in
the first degree, two distinct acts constituted the offence, to
wit, the killing and the robbery or attempt to commit robbery;
and that to condemn the accused to death because the killing
was in the commission of, or attempt to commit, robbery,
under an indictment not charging him with the latter, was to
deprive him of his life without due process of law

.fr L. W Anderson for petitioner.

IMR. CHIEF JUSTicE FULLEr, after stating the case, delivered
the opinion of the court.

Applications to this court for a writ of error to a state court
are not entertained unless at the request of one of the members
of the court concurred in by his associates. In this case there
seems to have been some misunderstanding on the part of
counsel as to the practice, in view of which, and considering
that this is a capital case and that the day appointed for the
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-execution of the sentence is very near, we have examined the
application, and are of opinion that the question of the suffi-
ciency of the indictment is not a Federal question, and that no
Federal question appears upon the record to have been pre-
sented to the Supreme Court of Appeals of Virginia, and there-
fore, upon the authority of Leeper v Texas. 139 U S. 462, and
-Duncan v Missoun, 152 U. S. 311,

The writ of error ss not allowed.

DUNBAR v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE

DISTRICT OF OREGON.

No. 693. Argued December 5, 6, 1894.- Decided January 28, 1895.

In an indictment for smuggling opium a description of the property
smuggled as "prepared opium, subject to duty by law, to wit, the
duty of twelve dollars per pound," is a sufficient description of the
property subjected to duty by paragraph 48 of § 1 of the tariff act of
October 1, 1890, c. 1244, 26 Stat. 567.

It is no valid objection to an indictmentjthat the description of the property
in respect to which the offence is charged to have been committed is
broad enough to include more than one specific article; and any words of
description which make clear to the common understanding that in
respect to which the offence is alleged to have been committed are
sufficient.

-A defendant who waits till after verdict before making objection to the
sufficiency of the indictment waives all objections which run to the
mere form in which the various elements of the crime are stated, or to
the fact that the indictment is inartificially drawn.

-One good count in an indictment containing several, is sufficient to sustain
a judgment.

United States v. Caril, 105 U. S. 611, distinguished from this case.
-A charge that the defendant wilfully, unlawfully, and knowingly, and with

intent to defraud the revenues of the United States smuggled and clan-
destinely introduced into the United States prepared opium carries with
it a direct averment that he knew that the duties were not fully paid,
and that he was seeking to bring such goods into the United States with-
out their just contribution to the revenues, and is therefore not subject
to the objection that a scenter is not alleged.

An objection to the admissibility of testimony as to a count upon which the
accused is acquitted is immaterial.


